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Introduction

In this chronicle, we discuss competition law rulings by Dutch civil courts from 2023. It was
another busy year in the follow-on field. Our prediction last year was that we would be facing
interesting follow-on years, especially given the European Commission's increased focus on
non-common cartels, such as purchasing cartels.! In doing so, we predicted that 2023 could
well see the first references to follow on proceedings on the quantification of damages.

(For now) nothing of the sort: the year 2023 was instead marked by a critical approach by
Dutch judges to the law of jurisdiction. Although this is an area traditionally reserved for

specialists in private international law, this year the readers of this chronicle will not escape

1 For example, the recent purchasing cartels in the case European Commission
November 22, 2022, AT.40547 (Styrene) and European Commission July 14, 2020, AT.40410
(Ethylene).



a brief crash course in which the crevices of jurisdiction law will be reviewed . Whereas in
the past it was sometimes suggested that the courts in the Netherlands would very easily and
generously assume jurisdiction, there is now clearly a critical attitude, in which the courts do
not shy away from turning to Luxembourg in case of doubt. Preliminary questions have been
submitted to the Court of Justice in three cases. This also means that we can possibly expect
the necessary guiding rulings from Luxembourg in the coming year, which we hope to report
on in the next chronicle.

Several rulings focused on a number of so-called "special grounds of jurisdiction”. These are
grounds of jurisdiction that designate a court other than the court of the defendant's
domicile, which has jurisdiction according to the main rule.? For example, the anchor
defendant rule: under certain conditions, several foreign defendants can be sued in the court
of the domicile of one of the defendants.® In addition, there is the "harmful event” rule: the
case can also be brought before the court of the place where the harmful act took place or
the direct damage occurred.* The question of how these special grounds of jurisdiction
should be applied in certain circumstances led to headaches for the district courts, the courts
of appeal and the Supreme Court. There is a special challenge here: the court must take into
account all the information at its disposal when assessing its jurisdiction, including the
defendant's disputes, however, there is no place for an extensive evidentiary procedure:
according to established case law of the Court of Justice (Kolassa and Universal Music), it is
a question of a prima facie assessment.® In this chronicle, we discuss how this balance has
been handled in various decisions.

Another highlight of the period of this chronicle concerns the referral decision of the District
Court of Amsterdam in which the District Court asked preliminary questions to the Supreme
Court about the applicable law to the claims in the Trucks case. Just last year we reported
on a judgment of the District Court of Amsterdam - also in Trucks - in which the court ruled
rather briefly that Dutch law applies to all claims. We discussed then that the reasoning used
for this was vulnerable and surprising, considering inter alia the AirCargo decisions.
However, because litigation at the District Court of Amsterdam is conducted in several
batches, the District Court of Amsterdam took the opportunity to once again question
whether this was the correct approach. Because the court started doubting its previous

decision, the court asked preliminary questions to the Supreme Court.

2 See Article 4 Brussels I-bis, Article 2 Lugano Convention and Article 2 Dutch Code of Civil Procedure
(DCCP).

3 See Article 8(1) Brussels I-bis, Article 6(1) Lugano Convention and Article 7(1) DCCP.

4 See Article 7(2) Brussels I-bis, Article 5(3) Lugano Convention and Article 6(e) DCCP.

5 ECJ EU 28 January 2015, C-375/13, ECLI:EU:C:2015:37 (Harald Kolassa v. Barclays Bank pic) and ECJ

EU 16 June 2016, C-12/15, ECLI:EU:C:2016:449 (Universal Music).
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Then some numbers. In 2023, we counted 22 judgments(eleven follow-on and eleven
standalone). By comparison, in 2022 we counted nineteen judgments (seven follow-on and
twelve standalone).®

At the European level, proceedings in the major cartel damages cases unabatedly continued,
of course. In particular, we highlight the Court of Justice rulings in Traficos Manuel Ferrer
and Repsol.”

In terms of standalone cases, there where once again little new insights: many claims ended
as usual because of a lack of evidence (or a lack of knowledge of competition law).
Standalone judgments worth reading were rare this past year. For this reason, we discuss a

small selection in more detail and, for the rest, suffice with a very brief overview.
Follow-on cases

Jurisdiction of the Dutch court: the framework

Many cartel follow-on cases involve both claimants and defendants not domiciled in the
Netherlands. In cases with such an international character, the Dutch court will have to test,
ex officio or otherwise, whether it has jurisdiction to hear the claims. It is not uncommon for
the defending (non-Dutch) parties to raise a jurisdiction motion, on which the court has to
decide before the case can be heard on the merits. In civil cartel damages cases, jurisdiction
is assessed based on the Brussels I-bis Regulation® for defendants domiciled in the European
Union, based on the Lugano Convention® for defendants domiciled in Iceland, Norway and
Switzerland, and based on Title 1.1 of the Dutch Code of Civil Procedure (DDCP) for parties
domiciled in other countries. In principle, both the Lugano Convention and Title 1 DCCP are
interpreted in accordance with the case law of the Court of Justice regarding the Brussels |-

bis Regulation.

Jurisdiction judgments
The previous chronicle already discussed the case of Macedonian Thrace Brewery v.

Heineken and its Greek subsidiary Athenian Brewery (MTB/Heineken c.s.).”® In that case,

6 On this, see the 2021 Chronicle: S. Tuinenga & R. Lamberti, "Chronicle of Civil Competition Law 2021,"
M&M 2022, vol. 1, pp. 15-17.
7 ECJ EU June 22,2022, C-267/20, ECLI:EU:C:2022:494 (Volvo c.s. v.RM).

Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast)
(OJEU 2012, L 351/1-32).

Convention on Jurisdiction, Recognition and Enforcement of Judgments in Civil and Commercial
Matters, also known as EVEX Il (Trb. 1969, 101).

On this, see the 2022 Chronicle: J. Mulder, S. Jonkheer & W. Heemskerk, "Chronicle of Civil Competition
Law 2022," M&M 2023, vol. 1, pp. 15-17.
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MTB brought claims against Heineken and AB seeking to establish their joint and several
liability to MTB for AB’s breach of Article 102 Treaty on the Functioning of the European
Union (TFEU) (abuse of dominant position) and Article 2 of the Greek Competition Law in
the Greek beer market. MTB held Heineken (as AB's parent company) "upwardly” jointly and
severally liable for the conduct of one of its subsidiaries. This in itself is possible since the
ECJ has ruled that legally distinct entities can be sued for a single competition law
infringement (both in the context of public and private enforcement) when these entities
constitute a single undertaking, meaning that they are an economic unit. A parent company
only constitutes the same undertaking with its infringing subsidiaries if, in short, it supervises
the behavior of that subsidiary, it has decisive influence over the subsidiary, or essentially
determines the subsidiary's market behavior. Such decisive influence is presumed to be
present if the parent company directly or indirectly owns (substantially)all of the capital of
the infringing subsidiary.”

In 2021, the Amsterdam Court of Appeal ruled that the Dutch court had jurisdiction over
MTB's claims against Heineken and AB because Heineken could act as an anchor
defendant.”” Heineken’s subsequent appeal to the Supreme Court led to preliminary
questions from the Supreme Court to the Court of Justice in 2023." The central question was
whether the aforementioned competition law concept of an ‘undertaking’ and the
corresponding presumption of decisive influence implies that the requirements of the special
jurisdiction ground of Article 8 (1) Brussels I-bis Regulation (the anchor defendant rule) are
met. This article requires that the claims against the co-defendant and the anchor defendant
are so closely connected that the proper administration of justice requires a joint trial. Such
a close connection exists if the claims against the defendant and the anchor defendant are
based on the same factual and legal situation.™ The Court of Justice already ruled in its 2015
CDC v. Akzo® judgment that the same factual and legal situation exists when, in different
places and at different times, the infringing undertakings have participated in a single
continuous infringement of competition law (identified and fined by the European

Commission). The Supreme Court considered that the situation in the MTB/Heineken c.s.

See, in this context, ECJ EU 14 March 2019, C-724/17, ECLI:EU:C:2019:204 (Skanska); ECJ EU 6 October
2021, C-882/19, ECLI:EU:C:2021:800 (Sumal); ECJ EU 12 May 2022, C-377/20, ECLI:EU:C:2022:379

(SEN/AGCM).

2 Amsterdam Court of Appeal Feb. 16, 2021, ECLI:NL:GHAMS:2019:2144 (MTB/Heineken c.s.) and see
2021 Chronicle: Tuinenga & Lamberti 2022, p. 16.

3 HR April 21, 2023 (interlocutory judgment), ECLI:NL:HR:2023:660 and HR June 23, 2023 (referring
judgment), ECLI:NL:HR:2023:965 (MTB/Heineken c.s.).

14 HR 23 June 2023, MTB v Heineken, para. 3.2, citing, inter alia, ECJ EU 13 July 2006, C-539/03,
ECLI:EU:C:2006:458 (Roche v Primus) and ECJ EU 1 December 2011, C-145/10, ECLI:EU:C:2011:798
(Painer).

® ECJ EU May 21, 2015, C-352/13, ECLI:EU:C:2015:335 (CDC/Akz0).
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case differed from the situation in the CDC/Akzo case, because Heineken, the parent
company, was not an addressee of the infringement decision taken by the Greek competition
authority and Heineken itself had not taken part in any actions on the Greek beer market.”
Therefore, MTB had based its claims against Heineken on the aforementioned presumption
of decisive influence (the "upward" liability). According to the Supreme Court, the close
connection of Article 8(1) Brussels I-bis regulation could therefore only be based on MTB's
alleged decisive influence.”” However, Heineken et al. disputed the alleged decisive influence.
This led to the question whether the court may base its assessment of jurisdiction on the
presumption of decisive influence and, if so, how the standard of a prima facie jurisdiction
assessment should be interpreted. Does it suffice that the question whether or not decisive
influence has been exercised cannot with certainty be answered beforehand2™ According
to the Supreme Court, there is reasonable doubt about these questions: on the one hand,
the presumption of decisive influence serves the purpose of enforcing European competition
law to its fullest extent and the presumption is difficult to refute, on the other hand, the
special jurisdiction rules of the Brussels | bis Regulation must be interpreted with restraint
and application of the presumption of proof could lead to a large number of competent
courts. ™

It is up to the Court of Justice to decide this. Meanwhile, the MTB/Heineken case is
substantively continuing sin first instance. In the interlocutory judgments of February 22,2°
and June 21, 2023% the court ruled on the questioning of an expert from the International
Legal Institute on Greek law. We will briefly discuss this latest ruling under the heading
European developments.

The Amsterdam Court of Appeal also had reasonable doubts about the relationship between
the anchor defendant rule and the competition law concept of an undertaking. The
Amsterdam Court of Appeal therefore asked almost identical preliminary questions as the
Supreme Court in two follow-on cases: in the power cable case (Electricity & Water
authority Bahrain c.s./Prysmian c.s.)?*> and in the cardboard case (Smurfit Kappa

c.s./Unileverc.s.). %

16 HR 23 June 2023, MTB v. Heineken, para. 3.6.

w HR 23 June 2023, MTB v. Heineken, para. 3.6.

8 HR 23 June 2023, MTB v. Heineken, para. 3.7 and para. 5.

19 HR 23 June 2023, MTB v. Heineken, para. 3.7.

20 District Court Amsterdam Feb. 22, 2023, ECLI:NL:RBAMS:2023:1577 (MTB/Heineken c.s.).

2 District Court Amsterdam June 21, 2023, ECLI:NL:RBAMS:2023:6557 (MTB/Heineken c.s.).

22 Amsterdam Court of Appeals April 25, 2023 (interlocutory judgment), ECLI:NL:GHAMS:2023:961 and
Amsterdam Court of Appeals September 19, 2023 (interlocutory judgment), ECLI:NLGHAMS:2023:2570
(Power Cables).

% Amsterdam Court of Appeals April 25, 2023 (interlocutory judgment), ECLI:NL:GHAMS:2023:957 and
Amsterdam Court of Appeals September 19, 2023 (interlocutory judgment), ECLI:NL:GHAMS:2023:2571
(Cardboard).
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The cardboard case concerned a follow-on damages claim by Unilever following a July 17,
2019 decision of the Italian Competition Authority in which two separate infringements of
Article 101 TFEU and the Italian Competition Law were established in relation to cartels in
cardboard sheets and cardboard packaging. Unilever brought the damage claims against (the
Italian) addressees of this decision and the Dutch and English (indirect) parent companies
of the addressees. The latter (indirect) parent companies were not named in the decision and
are based in Naarden, Amsterdam, Rijswijk and London. The decision of the Italian
Competition Authority concerned entities of the packaging company Smurfit Kappa and the
cardboard company DS Smith.? The cardboard case, just like MTB/Heineken, thus involves
holding (indirect) parent companies "upwardly" liable for infringements by their subsidiaries.
The cardboard case also began with an incident of jurisdiction. The court declared
jurisdiction over Unilever's claims against the foreign defendants because, in its view, there
was a close connection between the claims against the Dutch anchor defendant and the
claims against the foreign defendants.?® Smurfit Kappa and DS Smith appealed against that
judgment to the Amsterdam Court of Appeal. This led to pose four preliminary questions to
the Court of Justice, including a number of sub questions.

First of all, the court was faced with two possible views on the interpretation of the close
relation requirement. On the one hand, the view that the existence of a close relation within
the meaning of Article 8(1) Brussels I-bis already follows from the fact that the companies are
all part of the same "undertaking" as referred to in European competition law. On the other
hand, the view that only an addressee of the decision or even only an entity that actually
committed infringements itself could act as an anchor defendant. According to the
Amsterdam Court of Appeal, this second view seems to be inconsistent with the objective of
effective enforcement of the Union law on prohibition of cartels, since the jurisdiction of the
addressed court must remain foreseeable.?® Secondly, the Court of Appeal wonders to what
extent the admissibility of the claims against the anchor defendant (and thus the "substantive
test"”) can or should play a role in the application of Article 8(1) Brussels I-bis Regulation.?”

Due to these preliminary questions, the Court of Justice will now rule on these competing

views.

2% In Court of Appeal Amsterdam April 25, 2023 (Cardboard), r.o. 5.2-5.5, the relations between the
various Smurfit Kappa entities and DS Smith entities are explained. See also Court of Appeal
Amsterdam September 19, 2023 (Cardboard), r.o. 3.4-3.5.

25 District Court Amsterdam June 23, 2021, ECLI:NL:RBAMS:2021:8297 (Cardboard).

2 See Amsterdam Court of Appeal April 25, 2023 (Cardboard), paras 7.9-7.12 and Amsterdam Court of
Appeal September 19 (Cardboard), paras 5.2-5.5 (question 1).

7 See Amsterdam Court of Appeal April 25, 2023 (Cardboard), at para. 7.13 and Amsterdam Court of

Appeal September 19 (Cardboard), at para. 5.6-5.7 (question 2).
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The power cable case has a slightly different nuance than the carton case and MTB/Heineken
c.s.: the power cable case revolves around an anchor defendant held "downwardly" liable.
The case followed an infringement established by the European Commission regarding trade
in submarine and/or underground power cables by cable manufacturers and their (indirect)
parent companies from inter alia Italy, Sweden and France. National utility companies and a
network operator from Bahrain, Saudi Arabia, Kuwait and Oman claimed to be harmed by the
infringement and sued the entities addressed in the European Commission's decision and six
Dutch subsidiaries affiliated with them before the Amsterdam court. They thus held the Dutch
subsidiaries "downwardly" liable for their parent companies' infringement. This possibility
was explicitly confirmed by the Court of Justice in the Sumal case, provided the plaintiff
proves that the subsidiary and its parent company formed an economic unit based on an
economic, organizational and legal connection, and proves a specific connection between
the subsidiaries economic activity and the object of the infringement at time of the
infringement.?® In 2020 the Amsterdam District Court declined jurisdiction because the
Dutch defendants were merely connected to the foreign (and addressed) defendants within
the meaning of competition law, which the Court in itself deemed insufficient to assume a
close connection between the claims against the Dutch and foreign defendants.?

However, the Amsterdam Court of Appeal questioned whether that consideration was
correct in light of the Sumal judgment and raised a number of questions regarding the
interpretation of the anchor defendant rule of Article 8(1) Brussels I-bis Regulation. These
questions are almost word-for-word similar to the as above discussed questions raised by
the court in the cardboard case, but they focus on the situation of an anchor defendant held
"downwardly" liable. Therefore, if and to what extent the assignability of the claim against
the anchor defendant is relevant for the jurisdiction judgement, the court of appeal
additionally questioned whether an intermediate holding company that merely manages and
holds shares meets the criterion required in the Sumal judgment, namely that the downwardly
liable held entity is engaged in an economic activity that has a concrete connection to the
object of the infringement for which the parent company has been held liable.*° In addition,

the court raised the question whether or not the Union law rule that allows any person to

28 ECJ EU 6 October 2021, C-882/19, ECLI:EU:C:2021:800 (Sumal). This case was discussed at length in
the 2021 Chronicle, see Tuinenga & Lamberti 2022.

29 District Court Amsterdam Nov. 25, 2020, ECLI:NL:RBAMS:2020:5882 (Power Cables), at 5-12-5.42.

50 Question 3C raised by the trial court, see Amsterdam Court of Appeal Sept. 19, 2023 (Power Cables),

paras. 5.8 and 5.14.
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claim damages following an established violation of the Union law prohibition of cartels also
extends to claiming damages suffered outside the EEA.*'

At the Amsterdam District court, there has also been frequent debate about the anchor
defendant rule of Article 8(1) Brussels I-bis Regulation. This, however, did not lead to
preliminary questions in the follow-on cases against Google, Shell, NatWest and Apple.

For example, in the Google case® , the Amsterdam District Court concluded that it had
jurisdiction over both Amsterdam-based Google Netherlands B.V. and its California parent
companies Google LLC and Alphabet Inc. In June 2017, the European Commission had fined
Google for abuse of their dominant position (art. 102 TFEU), because in several EEA countries
the search engine Google positioned and displayed its own price comparison service Google
Shopping more favorably on the search results page than competing online shopping
comparison services. The decision was addressed to Google LLC and Alphabet Inc.
Subsequently, Wolfson Capital (by assignment) brought claims for damages on behalf of
several price comparison websites against Google Netherlands, Google LLC and Alphabet
Inc.>® It based the "downward" liability of Google Netherlands on the already mentioned
Sumal case. The parties do not dispute that the District Court of Amsterdam under article 6
Dutch Code of Civil Procedure had the jurisdiction over the claims against all three Google
entities regarding the damages suffered in the Netherlands caused by the infringement in the
Dutch market. However, the jurisdiction over claims for damages suffered outside the
Netherlands was disputed by Google et al.>* The court assessed its jurisdiction over Google
LLC and Alphabet Inc. on the basis of article 7(1) Dutch Code of Civil Procedure, the Dutch
equivalent of Article 8(1) Brussels I-bis Regulation. The court considered that there was a
close connection between Wolfson's claims against the anchor defendant Google
Netherlands on the one hand and against Google LLC and Alphabet Inc. on the other hand,
because, based on the Sumal judgment, Google Netherlands could be held "downwardly"
liable for the infringement of Article 102 TFEU committed by Google LLC and Alphabet Inc.
After all, Google Netherlands is part of Google LLC and Alphabet Inc. and was also involved
in the object of the infringement, as it provided support services in the sale of the Google
Shopping Ads. Therefore, said the court, the joint and several liability of Google Netherlands
could be assumed for the time being, which based on CDC/Akzo constitutes a close

relationship within the meaning of Article 8 paragraph 1 Brussels I-bis Regulation and thus

s The question posed by the Court of Appeal 3A, see Amsterdam Court of Appeal Sept. 19, 2023 (Power
Cables), at 5.9-5.10.
52 District Court Amsterdam May 31,2023, ECLI:NL:RBAMS:2023:3441 (Wolfson Capital Ltd/Google c.s.).
33 Wolfson Capital Ltd/Google c.s., r.0. 2.1-2.9.
34 Wolfson Capital Ltd/Google c.s., r.0. 4.3.
8
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Article 7 paragraph 1 Dutch Code of Civil Procedure.*® According to the court, this is not
affected by the fact that Alphabet Inc. had only been incorporated on Oct. 2, 2015, and,
according to the European Commission's decision, was only from that date on guilty of the
infringement.*® The same applied to the standalone claims brought by Wolfson (claims for
the period outside the in the decision mentioned period).*”

In the case Stichting Claim Gran Petro v. Shell c.s.®®, the District Court of The Hague opted
for a different approach. In 2014 the Brazilian kerosene distributor Gran Petro Distribuidora
de Combustives Ltda (Gran Petro) filed a complaint with the Brazilian competition authority
regarding the conduct of a number of other kerosene distributors, including the Brazilian
company Raizen, in which Shell Brazil held (at least) 50% of the shares. Along with a number
of other kerosene distributors, Raizen had a partnership at Guarulhos Airport for the joint
management and use of the airport's kerosene distribution infrastructure (the "Fuel Pool"). In
November 2022, the Tribunal of the Brazilian Competition Authority fined Raizen and the
other kerosene distributors for violating Brazilian competition law.*® Subsequently, Stichting
Claim Gran Petro (the Foundation) sued Royal Dutch Shell (based in London), Shell Brazil
(based in The Hague) and Raizen before the District Court of The Hague. The Foundation
based its claims on the fact that Raizen had committed an unlawful act against Gran Petro,
by , in violation of Brazilian competition law, excluding Gran Petro from the Fuel Pool for
years. Under the Brazilian law, the Foundation based its claims against Shell Brazil and Royal
Dutch Shell on the joint and several liability that would follow from the fact that they are part
of the same "economic group"”. The court considered it had jurisdiction over Shell Brazil and
Royal Dutch Shell under Article 4 Brussels I-bis because Shell Brazil has domicile in The
Hague and Royal Dutch Shell was still domiciled in The Hague at the time the summons was
send.“® With regard to the claims against the Brazilian Raizen, the Hague court ruled that the
Foundation was clearly concerned with finding an alternative to litigation in the Brazilian
courts and that it therefore, on a basis that is (to say the least) extremely ‘wankel’ (unstable),
seeks refuge in the European jurisdiction for which the justification is being sought in the
seat of two co-defendants.* The Foundation had not or insufficiently argued that Shell Brazil

and Royal Dutch Shell had violated Brazilian competition law, and it was highly questionable

35 Wolfson Capital Ltd/Google c.s., r.0. 4.10-4.22

36 Wolfson Capital Ltd/Google c.s., r.0. 4.23-4.24.

57 Wolfson Capital Ltd/Google c.s., r.0. 4.27-4.28.

58 District Court The Hague May 17, 2023, ECLI:NL:RBDHA:2023:7099 (Stichting Claim Gran Petro/Shell
c.s.).

39 Gran Petro/Shell c.s. Claim Foundation, r.o. 2.1-2.13.

40 Gran Petro/Shell c.s. Claim Foundation, r.o. 5.1-5.2.

41 Gran Petro/Shell c.s. Claim Foundation, r.0. 6.7.
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whether the Brazilian "economic group” rule also applied in civil cases. The verdict can be
guessed: the court deemed itself incompetent against Raizen for abuse of process.*?

In the FX case*® the Amsterdam District Court also believed that the anchor defendant was
only sued to create jurisdiction of the Dutch forum. Stichting FX Claims sued sixteen entities
from six U.S., English, Swiss and Japanese banks before the Amsterdam District Court. It did
so on behalf of 31 business parties, three of which were based in the Netherlands. Those
parties claimed to have suffered damages as a result of three violations of Article 101 TFEU
established by the European Commission for participating in cartel conduct on the foreign
exchange market (also known as the Forex or FX market), through information exchange and
trade coordination in online chat rooms. The European Commission's three decisions differed
in terms of addressees, period of the found infringement and cartel conduct.** Fifteen of the
sixteen entities were addressed in the three European Commission decisions. The remaining
entity was an Amsterdam-based indirect subsidiary of one of the addressed banks: NatWest
Markets N.V. The Foundation based its claims against NatWest Markets N.V,, just as in
MTB/Heineken, the Cardboard case and the Google case, on the Sumal judgment.*® The
court assessed whether NatWest Markets N.V. could serve as an anchor defendant and if
there was a close connection between the claims against NatWest Markets N.V. and each of
the other foreign defendants. According to the court, this was not the case. NatWest Markets
N.V. was the only Dutch entity, the only unaddressed entity and the only (indirect) subsidiary.
The court said that this created the impression that the Foundation solely sued NatWest
Markets N.V.in an attempt to create jurisdiction in the Dutch courts.*® Moreover, the situation
of NatWest Markets N.V. and the foreign defendants was not factually and legally the same:
the liability of the foreign defendants had been given with the decisions of the European
Commission, whilst the liability of NatWest Markets N.V. had yet to be assessed. Therefore,
there was no close connection within the meaning of article 7(1) Dutch Code of Civil
Procedure.*”

This case further focused on the "harmful event”, a special ground of jurisdiction: in the case
of an obligation arising from an unlawful act, the court of the place of the event having a
causal link with the damage (the Handlungsort) and/or the court of the place where the
damage occurred (the Erfolgsort) has jurisdiction. Regarding the harmful event in

competition cases, the ECJ ruled in RH/Volvo that this special ground of jurisdiction directly

42 Gran Petro/Shell c.s. Claim Foundation, r.0. 6.16-6.17.

43 District Court Amsterdam March 29, 2023, ECLI:NL:RBAMS:2023:1789 (FX).
44 FX, r.o. 3.9-3.13.

45 FX, r.o. 4.3.

46 FX, r.0.6.20-6.21.

“r FX, r.0.6.22-6.28.

10
Pels Rijcken



designates not only the court with international jurisdiction, but also the court with territorial
jurisdiction, setting aside national law.“® The Court of Justice further specified where the
Erfolgsort in cross-border competition cases can be located: at the p/ace where the goods
covered by the infringement were purchased or, if purchased in several places, the place of
the seat of the injured party,*® or, if there is one, a specialized court.*° In line with RH/Volvo,
the court ruled that it only had jurisdiction over the claims with respect to the business
parties based in the Netherlands. After all, for these parties the damage had occurred in the
Netherlands. The parties may still comment on the territorial jurisdiction.®’

The harmful event also came up in the Apple case.>® That case involved a class action in
which three plaintiff foundations sought to act as exclusive representative within the
meaning of article 3:305a of the Civil Code (BW) for users of software applications running
on an Apple operating system (I0S apps) that they purchased from Apple's App Store. One
of the foundations also represented developers of sold 10S apps, arguing that the contractual
terms imposed on the developer restricted competition and that Apple would impose fixed
price categories on developers, as well as charge excessive commissions. The case followed
a2021decision by the ACM, which imposed an order for periodic penalty payments on Apple
for abusing its dominant position, consisting of imposing unreasonable terms and conditions
on dating app providers, as well as a press release from the European Commission regarding
its investigation of Apple on this issue. The foundations sued lIrish, U.S. and Dutch Apple
entities before the Amsterdam District Court. The court distinguished between the interests
of users and developers.>® After rejecting the exclusive jurisdiction ground for consumers
because of (funded) representation of collective interests (the consumers themselves were
not litigants),>* the court tested whether Erfolgsort or Handlungsort could produce its
jurisdiction. With respect to the users, the district court did find that the alleged abuse of a
dominant position (also) took place in the Netherlands and that the Dutch market had also
been affected (international jurisdiction), but it did not find clear points of reference for the
district of Amsterdam (territorial jurisdiction), except for the users established in the

Netherlands.® The court raised preliminary questions about this to the ECJ, which, in short,

48 ECJ EU 15 July 2021, C-30/20, ECLI:EU:C:2021:604 (RH/Volvo), para. 33. See also Chronicle on 2021:
Tuinenga & Lamberti 2022, pp. 15-17.

49 RH/Volvo, r.0. 39-43.

50 As, for example, the Enterprise Chamber; RH/Volvo, r.0. 35-38.

51 FX, r.o. 6.47.

52 District Court Amsterdam Aug. 16, 2023, ECLI:NL:RBAMS:2023:5310 (Apple).

53 Apple, r.0. 6.8.

54 Apple, r.0. 6.10-6.14.

55 Apple, paras 6.24-6.25 for the Handlungsort and paras 6.28-6.40 for the Erfolgsort. Regarding the claim

of one of the foundations based on Article 101 TFEU, the court ruled that the Handlungsort was not
located in the Netherlands, because the anticompetitive agreement had not been concluded there, see
r.0. 6.26-6.27.
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were: what is the Handlungsort when the online sales to which the abuse of dominance refers
took place online in an entire member state, and may there be an internal reference if several
courts have territorial jurisdiction2® And in that case, can the Erfolgsort be based solely on
the seat of the user2®”

The court further held that Apple could not enforce the choice of forum clause in its terms
and conditions against users because, according to the court, the anticompetitive conduct
was separate from the contractual relationship under which the choice of forum clause was
agreed upon.®®

With respect to the developers, the court had less doubt. For them, the Handlungsort was
not located in the Netherlands, because the agreements with Apple had been entered into
by the developers separately and at different times and had been concluded online. The
withholding of commissions, which the foundations claimed were too high, was done when
users settled their purchases with developers, by Apple Inc. or Apple Ireland, but not in the
Netherlands.*® The Erfolgsort, according to the court, was also not in the Netherlands: the
(re)payment to developers for the purchases did not take place in the Netherlands, and unlike
for users, the market for developers was therefore not formed by the Dutch App Store, but
lies potentially worldwide. Therefore, the location of the market affected by the alleged anti-
competitive conduct did not provide a useful lead, according to the court. Furthermore, it
was not established that any developers were based or resident in Amsterdam or in the
Netherlands.®® The anchor defendant rule also could not help the users: the court did not find
that the rule extended to a close connection between the claims of different groups of

interested parties.®'

Applicable law

Another important question of private international law concerns the question of the law
applicable to the claims. That question was raised in the well-known and already long-
running Trucks cases, which are handled in multiple 'groups' of about fifteen joined cases

each.®? In the summer of 2022, the court in the "first group"” of Trucks cases, in line with

56 Apple, r.o. 7.1 (question 1).

57 Apple, r.0. 7.1 (question 2).

58 Apple, r.0. 6.41-6.46.

59 Apple, r.0. 6.47-6.53.

60 Apple, r.0. 6.54-59.

61 Apple, r.0. 6.60-6.63.

62 See also the chronicles on 2022 and 2021.
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AirCargo, initially ruled that all of the claimants' claims were governed by Dutch law,®
regardless of where and when a transaction took place underlying an individual claim. In
short, the court's reasoning boiled down to the fact that claimants had made a valid choice
of law for Dutch law as referred to in 6(3) Rome Il. That article provides that an unlawful act
claim arising from a restriction of competition is governed by the law of the country whose
market is affected or likely to be affected. If the market is affected in more than one country,
the plaintiff seeking damages in the court of the defendant's domicile may, within certain
conditions, choose the law of that forum (the /ex fori).

Where, in accordance with the applicable rules on jurisdiction, the claimant brings more than
one defendant before that court, he can only choose to base his claim on the law of that court
if the restriction of competition, on which the claim against each of these defendants is
based, also directly and significantly affects the market of the member state of that court.
According to the court, these requirements were met in the Trucks case, allowing all
claimants a valid choice of law for Dutch law. Indeed, according to the court, prices for
virtually all trucks manufactured in Europe and offered in the European Union would have
been affected by the cartel. That outcome seemed to have been driven primarily by a desire
to address the complications caused by having claims assigned and bundled on a large scale.
However, this created the situation that all claims were "connected" to the Netherlands by
the mere fact that those claims were brought before a Dutch court. This encourages forum
shopping.

In the "second group" of Trucks cases the court began to doubt about this judgment. In its
judgment of September 13, 2023, the court considered that its approach could be
questioned, and that - in view of the literature - a less broad application of the jurisdictional
option from Article 6(3) Rome Il seemed correct. The court also considered - in line with the
case law of the Court of Justice on the law of jurisdiction - that both under the regime of
article 6 paragraph 3 Rome Il and under that of the Unlawful Conflict of Laws Act on Wrongful
Acts (WCOD) it can be argued that one must look to the country where the first buyer of the
truck to which the claim relates is established.®* This led the court to raise preliminary
questions to the Supreme Court about whether a single and continuous infringement of
Article 101 of the TFEU established by the European Commission should, under the Dutch

law, be qualified as an unlawful conduct leading to separate claims for compensation at the

63 See District Court Amsterdam July 27, 2022, ECLI:NL:RBAMS:2022:5646 (Trucks), not published on
rechtspraak.nl.
64 District Court Amsterdam Sept. 13, 2023, ECLI:NL:RBAMS:2023:7089 (Trucks), rulings 2.16-2.31.
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moment that damage is suffered (the transaction relating to the truck), or to one claim for

compensation per aggrieved party (consisting of different types of damages).®®

Procedural points

Finally, some procedural points in the follow-on landscape deserve mentioning.

In the ‘beeldbuizenkartel’, some of the defendants (including LG, Philips, Samsung and
Technicolor) have now reached settlements with various plaintiffs. This came at great cost to
atrio of non-appearing defendants (LP Displays International B.V., SSC Displays LTDA and LP
Displays Amazéna LTDA): the district court of East-Brabant issued two default judgments, in
which it allowed all claims of the two plaintiffs against the (in both cases identical) non-
appearing defendants.®® Indeed, the court considered that none of the originally summoned
parties who had appeared in the proceedings were still participating in the proceedings,
which meant that article 140(3) Dutch Civil Code of Procedure did not apply and there was
no judgment inter partes.®” In a third proceeding against, among others, SSC Displays LTDA
and LP Displays Amazéna LTDA (also not appearing in those proceedings) and three
Samsung entities (who did appear), the East-Brabant District Court also reached an award
following its earlier 2022 judgments.®® These judgments were already discussed in the 2022
Chronicle.

In the ‘luchtvrachtkartel’(AirCargo) in 2023, the burden of proof and the obligation to
provide evidence came into play.®® Earlier, the Amsterdam District Court decided that
plaintiffs SCC and Equilib had to substantiate for each underlying party for which they
claimed to act that it purchased at least one air cargo transport service in the relevant period.
The objections made by SCC and Equilib were rejected by the Amsterdam District Court in
its rulings of May 24, 2023.7 According to the court, this obligation to furnish the facts must
also be met for each of the underlying parties that are part of a group, regardless of whether
they qualify as one "company" under competition law.” The fact that the court may estimate

the damage based on article 6:97 of the Dutch Civil Code does not affect this obligation,

65 District Court Amsterdam Nov. 8, 2023, ECLI:NL:RBAMS:2023:7093 (Trucks), r.o. 2.14.

66 District Court Oost-Brabant March 15, 2023, ECLI:NL:RBOBR:2023:1001 (Cemaz/LP Displays c.s.) and
District Court Oost-Brabant March 15, 2023, ECLI:NL:RBOBR:2023:1003 (/IGB/LP Displays c.s.).

67 That article provides that if there are several defendants and at least one of them appears in the

proceedings, a single judgment shall be rendered between the parties, which shall be considered a
judgment adversary.

68 District Court Oost-Brabant March 15, 2023, ECLI:NL:RBOBR:2023:1002 (/tautec/Samsung c.s.).

69 Regarding the applicable law, there are also proceedings pending before the Amsterdam Court of
Appeal, see the chronicles for 2021 and 2022. We will not discuss those further in this chronicle.

70 District Court Amsterdam May 24, 2023, ECLI:NL:RBAMS:2023:3450 and ECLI:NL:RBAMS:2023:3454
(SCC and Equilib/KLM c.s.).

n SCC and Equilib/KLM c.s., r.0. 2.3-2.4.
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according to the District Court.” In addition, the court set out the requirements that the
substantiation of SCC and Equilib must meet. According to the court, this does not have to
be an invoice, but from SCC and Equilib, as professional claim vehicles, it could be expected
that they request sufficient data and documents from their underlying parties from the start
of the proceedings in 2010/2013, and that the statements from underlying parties are given
tangible substance.” After these general considerations, the court assessed for each
underlying party whether the obligation to furnish facts had been met. Due to their extent,

we will leave those considerations aside in this chronicle.

European developments

As usual, we also discuss some European rulings with relevance to the Dutch follow-on
practice. In the Court of Justice's Traficos Manuel Ferrer judgment of Feb. 16, 2023, which
again stems from Spanish proceedings in Valencia regarding the European Trucks case, the
Court of Justice ruled that a national court can only estimate the harm of competition law
infringements "on the premises” that (1) the existence of the harm is established and (2) the
harm is "practically impossible or excessively difficult” to determine.” The ECJ then does not
address the question of how national courts assess whether this quantification is impossible
or excessively difficult. Based on this, the Spanish court in Valencia decided that no Spanish
court can ever again award damages on the basis of a judicial estimate without a proper
quantification of damages, or at least an attempt to do so.” In accordance with the Court of
Justice's judgment, the Valencia court subsequently did not proceed with judicial estimation
because - as is clear from the ruling - no evidentiary problems arose that could have
prevented the court from awarding damages. In this sense, the court concluded that the
existence of the damages was established (Trdficos Manuel Ferrer, first condition), but did
not consider that it was impossible or excessively difficult to quantify them (Traficos Manuel
Ferrer, second condition). This ruling of the Court of Justice will play a significant role in
future cartel damages cases in which an amount of damages is directly claimed and in
proceedings on the quantification of damages.

In Repsol, the ECJ further clarifies the material scope and temporal applicability of Directive
2014/104/EU (Damages Directive) and, in particular, Article 9(1).7® This provision implies that

an infringement of competition law established by a final decision of a national competition

2 SCC and Equilib/KLM c.s., r.0. 2.6.

3 SCC and Equilib/KLM c.s., r.0. 2.12-2.16.

4 ECJ EU Feb. 16, 2023, C-312/21, ECLI:EU:C:2023:99 (Trdficos Manuel Ferrer SL), para. 29.
s District Court Valencia March 10,2023, ECLI:ES:JMV:2023:548.

76 ECJ EU 20 April 2023, C-25/21, ECLI:EU:C:2023:298 (Repsol), para. 10.
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authority or by an appellate court is deemed to have been irrefutably established before civil
courts in the same Member State. Regarding the material scope of application, the Court of
Justice determines that the effect of the Damages Directive is limited to claims to
compensation for infringements of competition rules. It does not cover other types of claims,
such as the claim for annulment as brought in this case by the owner of a Spanish petrol
station on the basis of Article 101(2) TFEU. As for the applicability of Article 9(1) Damages
Directive over time, the ECJ notes that this provision is material in nature. For such a
provision to be applicable, the decisions of a national competition authority must not have
become final before the transposition deadline of the Damages Directive (December 27,
2016). Since in this case the two relevant decisions became final in 2010 and 2015, the
ratione temporis of the Damages Directive did not apply. This raised the question if, based
on European competition law, national civil courts are still bound by the decision of a
national competition authority in that case. On this point, the ECJ ruled that in order to ensure
the effective application of Articles 101 and 102 TFEU, the existence of an infringement of
European competition law found in the final decision of a national competition authority
must be presumed to have been proven by the applicant, provided that "the nature and
material, personal, temporal and territorial extent” of such an infringement correspond to the
infringement alleged by the applicant. In line with the ruling in Repsol, the Amsterdam District
Court decided at the end of 2023 in proceedings between AB Heineken and Macedonian
Thrace Brewery that the final decision of a competition authority of another Member State,
concerning an infringement in that Member State, is also binding in Dutch cartel damages
proceedings. This thus goes beyond the minimum standard of proof (prima facie evidence)
that follows from Article 9(2) Cartel Damage Directive. The finding of infringement in the
decision and the facts and legal considerations underlying it can no longer be contested.”

In conclusion, we refer to the preliminary questions referred to the Court of Justice by the
Landgericht Dortmund in ASG v Land Nordrhein-Westfalen.”™ The German court wondered,
inter alia, whether a national rule is permissible under EU law which prohibits a party
potentially injured by an established infringement of Article 101 TFEU from fiduciary
transferring its claims to an accredited legal aid provider so that it can pursue those claims
bundled with claims of other allegedly injured parties by means of a follow-on action, when
there are no other equivalent legal or contractual possibilities to bundle the claims for
damages. The same question arose before the German court for standalone claims. We look

forward to the ECJ's answer in this case.

w District Court Amsterdam Dec. 6, 2023, ECLI:NL:RBAMS:2023:7822.
8 Questions of April 20, 2023, Case C-253/23.
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Standalone cases

The referral ruling in the Booking.com case was published on February 22, 2023, in which
the District Court of Amsterdam referred a number of important questions to the Court of
Justice.”™ The intention to do so was already announced by the court in an interlocutory
ruling of October 26, 2022, and that ruling has already been discussed in detail in the
previous chronicle. 8 The questions concern the competition law compatibility of parity
clauses used by Booking.com in contracts with hotels. The ECJ's answers could have major
implications for a wide range of sectors, from airline tickets to e-commerce, where such
clauses are also common. We look forward to possibly reporting on this in more detail in a
future Chronicle.

Many civil standalone judgments involve issues with competition law dragged into, and
claims fail because of defects in reasoning. In the Ligier Group ruling, the Limburg District
Court ruled that Ligier (a French manufacturer of mopeds and microcars) did not violate
competition law when it terminated a distribution relationship with one of its customers.®!
According to the court, Ligier is free to change course and move away from a two-tier
distribution network after changed insight regarding distribution.®? This may be different if
the termination of the distribution agreement results from concerted practices that have the
object or purpose of restricting or preventing competition. That this was the case could not
be proven.®®

Court Zeeland-West Brabant was confronted with a battle for the regional market for the
cleaning of garbage and waste containers in Breda. There the company Bak-Kus was trying
to break through the (alleged) market dominance of Cleanprofs. Bak-Kus acquired extremely
actively by distributing flyers and going door-to-door. To customers of Cleanprofs - visible
by a Cleanprofs sticker on the container - Bak-Kus provided a letter in January 2023. The
letter directly compared Bak-Kus' prices to Cleanprofs' prices and offered customers a
switching service by sending a termination letter to Cleanprofs on behalf of the terminating
Cleanprofs customer.®* This was successful and Cleanprofs received many cancellations in
response from customers who switched to Bak-Kus.® In response, Cleanprofs offered a year

of free container cleaning. Bak-Kus claims the cessation and cessation of Cleanprofs' abuse

IS District Court Amsterdam Feb. 22, 2023, ECLI:NL:RBAMS:2023:1242.

80 District Court Amsterdam Oct. 26, 2022, ECLI:NL:RBAMS:2022:6812 (Booking.com v. German Hotels).
81 District Court Limburg March 1, 2023, ECLE:NL:RBLIM:2023:2115, r.o0. 2.1.

82 District Court Limburg March 1, 2023, ECLI:NL:RBLIM:2023:2115, r.0. 4.15.

83 District Court Limburg March 1, 2023, ECLI:NL:RBLIM:2023:2115, r.o0. 4.15.

84 District Court Zeeland-West-Brabant April 25, 2023, ECLI:NL:RBZWB:2023:2866, r.o. 2.1.

85 District Court Zeeland-West-Brabant April 25, 2023, ECLI:NL:RBZWB:2023:2866, r.0. 2.1.
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of an alleged economic dominant position by offering free cleaning.®® To substantiate its
reliance on the economic dominant position, Bak-Kus refers to turnover figures of Cleanprofs
and claims that Cleanprofs' turnover is 250 times greater than its turnover.?” Not entirely
surprisingly, the Zeeland-West Brabant District Court ruled that this is insufficient
substantiation to establish an economic dominant position.®

In the case of O2 Flowers & Plants/Coop Vastgoed, the court in preliminary relief
proceedings ruled that a provision in a lease agreement concluded between COOP Vastgoed
and O2 for retail space in a shopping center had the object of restricting competition. One
provision of the agreement in question concerned a form of "branch protection” based on
which O2 was granted exclusive rights to sell flowers in the Nettomarkt shopping center in
Rotterdam.®® The shopping center is also home to a PLUS supermarket operated by COOP.
As part of a nationwide savings campaign for "Gardeners", all PLUS supermarkets organized
a promotion in which customers could collect savings stamps when shopping and exchange
them for plants, including the PLUS supermarket in the shopping center.®® O2 claimed that it
had the right of exclusivity. COOP defended itself by arguing that the provision was contrary
to Section 6(1) of the Competition Act (Mw). In this ruling, the interim relief judge came to
the opinion that although there was an infringement of Section 6 (1) of the Mw, the “bagatel”
provision of Section 7 of the Mw is also likely to be met. The underlying analysis is - partly
because of summary judgment standards - extremely sober. Because this case concerns an
agreement between O2 and COOP Vastgoed that regulates that O2 is the only one allowed
to sell flowers and plants in the Nettomarkt shopping center in Rotterdam, the
anticompetitive purport would be given, according to the interim relief judge. Indeed, in the
NMa's old decision-making practice, 'branch protection provisions' were often classified as
restrictions by object.® This would no longer be given within the current analytical framework
of scope clauses. After all, the exclusivity arising from an industry protection clause creates
an economic willingness to invest in, for example, the presentation of the store within the
shopping center, which also benefits the proprietor. Ultimately, this will generally require a
competition law analysis of the restrictions on appreciable inter-brand competition (asking

whether there are other flower store located nearby). The judge in preliminary relief

86 District Court Zeeland-West-Brabant April 25, 2023, ECLI:NL:RBZWB:2023:2866, r.0. 4.1.

87 District Court Zeeland-West Brabant April 25, 2023, ECLI:NL:RBZ\WB:2023:2866, r.0. 6.3.

88 District Court Zeeland-West Brabant April 25, 2023, ECLI:NL:RBZ\WB:2023:2866, r.0. 6.3.

89 District Court Gelderland April 26, 2023, ECLI:NL:RBGEL:2023:2840, r.o. 2.3.

°0 District Court Gelderland April 26, 2023, ECLI:NL:RBGEL:2023:2840, r.0. 2.6.

ot E.g. decision NMa 30 November 1998, case 416 (Smit Mode Alblasserdam) and decision NMa 1 April

1999, case 466 (Bril-In-Mode). For a further discussion, | refer to N. Eeken, 'Branch protection
agreements and zoning clauses and the Competition Act’, WR 2003, no. 7, pp. 166-175 and E.
Boerwinkel, '‘Branch protection agreements, "zoning clauses" and Article 6 of the Competition Act’,
M&M 2006, vol. 2, pp. 36-43.
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proceedings, however, took an understandable shortcut here by ruling that it will probably
be possible to apply the bagatelle provision of Section 7 of the Dutch Competition Act. In
doing so, however, the judge did make the mistake in the ruling by also pointing out that with
a reliance on Section 7 of the Dutch Competition Act, Section 101 of the TFEU no longer
applies.®? After all, in case Article 101(1) TFEU would apply, the exemption of Article 7(2) Mw
cannot be applied. O2 was allowed to claim compliance with the industry protection
provision.

The KNVB and the Fédération International de Football Association (FIFA) were defendants
in summary proceedings involving new FIFA rules: the "FIFA Football Agent Regulations”
(FFAR). The FFAR regulates the profession of soccer agent. The rules include a price cap for
providing services and a required license with an examination requirement.®®* European
Football Agents Association (EFAA), Pro Agent and two individual soccer agents instigated
the proceedings. The proceedings took place against the backdrop of preliminary questions
on the same substantive issues being referred to the Court of Justice by the Landgericht
Mainz, where the Court of Arbitration for Sports (CAS) would also rule on the competition
law tenability of the rules.®* The interim relief judge decided to dismiss the claims because it
was necessary to wait for an answer to the preliminary questions submitted to the Court of
Justice by the German court. Meanwhile, CAS has already ruled on the matter, ruling that the
FFAR do not violate Articles 101 and 102 TFEU because the "Wouters exception" applies.*®
At the time of writing this chronicle, the ECJ has not yet ruled.

In Dela Uitvaartverzorging e.a.v. GUV®® | the case involved the termination of a long-term
contract by GUV, because of which Dela no longer had access to a large number of
crematoria. In these summary proceedings, Dela succeeded in demonstrating that GUV held
a position of economic power. In this, the ACM approval decision between Dela and Yarden
from 2021 was helpful for Dela.*” Based on the market delineation in that decision, Dela was
able to convincingly demonstrate that based on the catchment area around two crematoria;
there was a market share of more than 50%. The Gelderland District Court accepted this as
sufficient evidence for the (sufficiently plausible) existence of an economic dominant

position, partly because no evidence to the contrary was provided. The special responsibility

92 District Court Gelderland April 26, 2023, ECLI:NL:RBGEL:2023:2840, r.0. 4.13.

93 District Court Midden-Nederland May 10, 2023, ECLI:NL:RBMNE:2023:2078, r.o. 3.2.

o4 Reference for a preliminary ruling submitted by the Landgericht Mainz (Germany) on March 31, 2023 -
FT and RRC Sports GmbH v. Federation internationale de football association (FIFA), Case C-209/23,
RRC Sports.

o5 www.tas-cas.org/fileadmin/user_upload/CAS_Award_9370.pdf.

%6 District Court Gelderland June 5, ECLI:NL:RBGEL:2023:3199.

o7 Conditional approval of the merger between DELA and Yarden dated July 26, 2021, hereinafter referred

to as the Yarden Decision, ACM/21/052005.
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arising from holding a position of economic power may subsequently mean that GUV is not
free to refuse to supply goods or services, or to enter into an obligation to do so. For the
answer to the question whether GUV's refusal to supply also constitutes abuse of the
aforementioned dominant position, the preliminary relief judge followed the Bronner criteria
of the Court of Justice.®® The interim relief judge ruled that not all of the Bronner criteria had
been met and that GUV's refusal to supply did not constitute an abuse of a dominant
position.?® According to the preliminary relief judge, there is no complete elimination of
competition on the relevant market because there are also two centers of Dela within the
catchment area around the relevant crematoria. Thus, the requirement of indispensability of
the refused service has not been met either. ' Nevertheless, the claim was allowed because
the termination of the long-term contract was deemed contrary to reasonableness and
fairness. Because of the affiliation with the local society and since the willingness of next of
kin to travel is low, the preliminary relief judge considers it unreasonable for Dela to be denied
access to the crematoria in question. Dela would have to refer its clients to crematoria further
away, and it is certain that it is not possible for Dela to establish an alternative crematorium
in the region in the short term. This is therefore an interesting example where reasonableness
and fairness extend to a more far-reaching obligation than the principles arising from the
special responsibility associated with holding a dominant economic position.

In the cases Lighting Holding et al.,’® Innovo Chemicals B.V.,'° Tradin Organic Agriculture?
and Fema et al. v. Q-Park™* , in each case the burden of proof is evidently not met and
plaintiffs suffice with bare assertions that there would be an infringement or an economic

dominant position. We therefore also see no reason to discuss these cases further.

Outlook

Some interesting developments in January of this year will figure prominently in the next
chronicle. Several picture tube manufacturers successfully argued that the Dutch court
should recognize a Turkish final judgment dismissing claims. The East Brabant District Court
declared the claims against LG Electronics, Samsung SDI and Technicolor inadmissible.

Two other parties, however, were ordered to pay damages of €684 million, without defense.

%8 ECJ November 26, 1998, C-7/97, ECLI:EU:C:1998:264 (Bronner).

99 District Court Gelderland June 5, ECLI:NL:RBGEL:2023:3199, r.o. 5.14.

100 District Court Gelderland June 5, ECLI:NL:RBGEL:2023:3199, r.o. 5.17.

101 District Court Rotterdam May 17, 2023, ECLI:NL:RBROT:2023:4591, r.0. 4.3.

102 District Court Amsterdam Oct. 11, 2023, ECLI:NL:RBAMS:2023:6219.

103 District Court Amsterdam June 13,2023, ECLI:NL:RBAMS:2023:3631.

104 District Court Limburg Nov. 1,2023, ECLI:NL:RBLIM:2023:6460 and District Court Limburg Nov. 1, 2023,
ECLI:NL:RBLIM:2023:6465.

105 District Court Qost-Brabant Jan. 17, 2024, ECLI:NL:RBOBR:2024:117.
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More on this in the next chronicle. In addition, we really do expect a number of referrals to
follow-up proceedings on the quantification of damages in long-term proceedings this year.
Because of the pending cases in Luxembourg on jurisdiction law, we expect a lot of
clarification in this area and thus jurisdiction law may eventually play a less prominent role

in this chronicle. Whether this will already be the case next year remains to be seen.
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